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Legal Fact Sheet on Municipal Regulation of Payday Lending 

 

including, but not limited to, the power to regulate for the protection of the public health, safety, 
 1  

 
 The Illinois 

subject must be clearly indicated in an express statement.  In the case of regulation of payday 
lending, there are no Illinois statutes that expressly deem that the State has exclusive power over 

enacted in 1879 and which controls 
interest rate setting throughout the state2 is superseded by ordinances enacted by a home rule unit 
under the Illinois Constitution after 19703 
the power of home rule units) and this Act does not explicitly reserve power to the State. 4  

not expressly confine the subject of payday loans to exclusive state control.5 
 
 While the State preempts municipal regulation of branch banks6 payday lenders are not banks 

because Illinois classifies payday lenders as consumer credit companies,7 which are non-banking 
institutions.  In addition, payday lenders are not branch banks because branch banks operate as an 
extension of a chartered bank, whereas payday lenders do not operate on behalf of a bank.8   

 
 Judicial review entails an analysis of whether the home rule unit exceeded its authority under the 

Illinois Constitution by regulating a matter that impacts or controls activity beyond its jurisdiction, 
 nature 

rather than State or national. 9  Instead of relying on a specific formula to decide whether an issue is 
one appropriately left to statewide control, courts look to the units of government that have the most 
vital interest in its solution, and the role traditionally played by local and statewide authorities in 
dealing with it.10  Regulation of payday lending is not limited to state or national regulation.  
Nationally, the primary regulation on payday lending is on loans made to members of the Military.11  
And in the states, regulation varies widely.  Most importantly, payday loan stores target poor and 
minority neighborhoods, and are located predominantly in areas with depressed economies, making 
the issue particularly local in nature.12   The Illinois Supreme Court has emphasized the importance 
of local control over problems unique to the area.13  Moreover, since payday loan stores are able to 
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accommodate widely divergent state laws, there should be no reason why they cannot also tailor 
their business to suit more local needs.  

 
 Lastly, even if statewide regulation is found, the Illinois Supreme Court has upheld the right of home 

rule units to create more restrictive solutions to problems regulated by less-stringent state rules.14  
The Illinois Constitution itself explicitly permits home rule units to exercise power concurrently with 
the state where there is no indication the matter is confined to statewide control.15  

 
 In sum, we conclude that the Illinois Constitution permits home rule units to regulate payday lenders 

since the Illinois General Assembly has not made an explicit statement relegating the specific issue 
to exclusive statewide control. And home rule units may regulate payday lenders because the Illinois 
Supreme Court has ratified the constitutional right of home rule units to exercise power concurrently 
with the state and because the issue can be interpreted as not so heavily regulated as to preclude local 
action. 
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